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Malaise, Gordon

From: Hanus, Andrew

Sent: Thursday, April 19, 2012 9:42 AM
To: Malaise, Gordon

Subject: Draft Request: Addition to 48.23
Hi Gordon,

[ just left you a voicemail regarding this draft. Sen. Lazich would like a bill drafted to take care of the problem
described by Judge Foley in the attached document. As you will see, the problem occurs when parents facing
a TPR request counsel but then abandon the proceedings. Their lawyers then face the dlfﬂcult position of
trying to represent a client they may have never met.

Judge foley suggests some language at the bottom of the first page. If you think that language will work well,
please draft it. Otherwise, let me know if you have any questions or concerns.

Thanks,

Andrew Hanus
Sen. Lazich's Office
6-5400




CHRISTOPHER R. FOLEY
Circuit Court Judge, Br. 14
Children's Court Center, Room 1410
10201 W, Watertown Plank Road
Milwaukee, Wisconsin 53226

. 414) 257-727
June K. Teeguarden “4) ! Sandy Ocepek

Court Reporter Deputy Clerk

Aprit 10, 2012
Honorable Mvary Lazich
State Senator
P.0. Box 7882

Madison, Wisconsin 53707

Honorable Samantha Kerkman
State Representative

P.0. Box 8952

Madison, Wisconsin 53708

RE: Wisconsin Statute 48.23—-Right to Counsel in TPR Litigation

Dear Senator Lazich and Representative Kerkman:

| am enclosing heréwith a copy of an emall | forwarded to Senator Lazichrecently. it may have
been lost in the blizzard of communications that are received by your office.

The email, in conjunction with the article | authored for the Wisconsin Lawyer Magazine, is self-
explanatory. While 1 am an ardent advocate of the right to representation in termination of parental
right litigation, it is an embarrassingly silly use of precious public resources to have a lawyer who cannot
find or communicate with their client continue to appear and be paid for appearing in proceedings that
thelr clients clearly have abandoned.

Hence, as noted in the email, | would propose that 48.23 (2) be amended by adding the
following two sentences at the end. “A parent in an involuntary termination of parental rights
proceeding who has appeared and been ordered to appear in person for all further hearings who fails to



appear without just cause waives the right to counsel and to appear by counsel. Repeated failure to
appear in person is presumed to be without just cause.”

| have tweaked the language just a bit from the email. In particular, | have used the term waives
rather than forfeits to be consistent with the existing language of the statute.

As | indicated, It Is my belief that this change should be unnecessary and a non-appearing parent
waives the right to counsel and to appear by counsel by conduct. However, the Court of Appeals failed
to adopt that rationale. |strongly feel the legistature needs to intervene to resolve this wasteful use of
funds which should be used to assist parents who wish to fully participate in this type of critically
important litigation,

| sincefely appreciate your anticipated assistance in this regard.
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Sandy Ocepek - Fwd: Right to Counsel in TPR

From: Christopher Foley

To: Sandy Ocepek

Date: 4/10/2012 11:43 AM
Subject: Fwd: Right to Counsel in TPR

Attachments: Shirley e, article.doc

>>> Christopher Foley 3/8/2012 1:30 PM >>>
Senator: ‘

Many thanks for the sibling visitation and sibling adoptive placement bills you have Introduced. 1 should have sought
you help on this issue earlier, but better late than never.

At present, 48.23, in essence provides that in an involuntary termination of parental rights proceeding, If a parent
appears in the proceeding they must appear by counsel unless they knowingly and voluntarily waive counsel. Good
policy; good law. But here Is the problem.

We often have parents appear in TPR proceedings; request counsel through the public defender; then never reappear,
In this worst case scenario, the lawyer has never spoken to the client; has no direction from the client; I don't believe
the lawyer can ethically continue to represent the parent (because they cannot provide competent representation---see
the article which was published in substantfally this form in the Wisconsin Lawyer Magazine). Yet, in what I consider to
be an extremely tortured reading of a Supreme Court decision---Shirley E., the Wisconsin Court of Appeals has said the
lawyer can't withdraw and we can't let them withdraw. (See article). What is extremely troubling to me is that we have
jong recognized the idea of waiver by conduct-—-which is what a parent does in these circumnstances---and the court of
appeals refused to even consider that interpretation. The asinine result of this is that we pay lawyers to sit around,
often during two more hearings, when they can't represent the client effectively and literally say nothing other than 1
have no direction from the my client,

This scenario can play out in less egregious scenarios as well, The client may reappear; meet with the fawyer;
communicate for some time with the lawyer; then cease ail contact and not reappear at the final pretrial or trial date.
Again, the lawyer Is put in an impossible situation and public funds are expended for asinine purposes.

Do not get me wrong. I think Shirley E. is good law. Parents who are communicating with their lawyer and can't attend
a hearing (or hearings) for legitimate reasons should be authorized to appear by counsel and should not be defaulted.
But parents who do not reappear and don't communicate with thelr lawyer waive-(by conduct) their right to counsel and
to appear by counsel by conduct. The problem is by the time the courts figure this out ...

The Supreme Court refused to take the Darrell K, case which would have given them the opportunity to straighten this
out. Justice Roggensack dissented on the denial of the petition for review. - ' '

Hence, I would suggest that the following sentences be added to 48.23. A parent in an involuntary termination of
parental rights who has been ordered to appear in person for all hearings and fails to appear without just cause forfeits

the right to counsel and the right to appear by counsel. Repeated failure to appear is presumed to be without just
cause.

T would deeply appreciate your assistance In this regard and would be happy to discuss the matter with you or your staff
if that would be heipful,

Hope all else is well,

Chris Foley
Circuit Judge
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Vol. 84, No. 8, August 2011

‘Catch 22’: Ethical Dilemma for Defense Counsel in TPR Litigation

Losing one’s parental rights is a serious matter, which is why representation by counsel and
appearance and participation by parents is required in termination of parental rights litigation.
But defense counsel face an ethical dilemma when a court denies a motion to withdraw
because a parent’s conduct makes it impossible to provide adequate representation. To
continue representation violates professional conduct rules. To not continue representation
violates statutory law. It's a classic ‘Catch 22.’

* Juggling a Lawyer's Obligations Under the Professional Conduct Rules

: by Christopher R. Foley

he recent Wisconsin Court of Appeals decision in State v. Darrell

.,* broadly interpreting the Wisconsin Supreme Court’s decision in
tate v. Shirley E.,2 has created an ethical dilemma for circuit courts
nd defense counsel in termination of parental rights (TPR) litigation.
he statutory mandate that a parent who has appeared in an
nvoluntary TPR proceeding shall appear by counsel absent a

nowing and voluntary waiver requires circuit courts to deny motions
o withdraw even when defense counsel is wholly incapable of
roviding competent representation because the client’s conduct has
| rendered counsel incapable of “preparation reasonably necessary for
| the representation.”3

. Factual Scenario

Imagine that you have been appointed to represent a respondent-
parent in an involuntary TPR proceeding.4 The problem is you have never met your client; he
appeared in court pro se at the original hearing and requested State Public Defender (SPD)
representation. The court ordered him to reappear for all subsequent hearings and maintain
contact with the lawyer appointed to represent him to assist in preparing a defense of the matter.
When he failed to appear at the next scheduled plea hearing, you skillfully convinced the slightly
irritated judge to again adjourn the plea hearing.

You have written to your client twice but received no response, and the client did not respond to
the voice mail message you were able to leave before his cell phone was disconnected. The child
welfare workers also have been unsuccessful-in contacting him. You anticipate the petitioner will
move for a default judgment and that Judge Irritated (no longer slightly) is not going to adjourn
the matter again. You realize that if this ends badly, you might receive a letter from the Office of
Lawyer Regulation (OLR) or the appellate counsel’s accusation of ineffective assistance. You want
to be released from the representation, and you send the notice of motion to withdraw to the
client, scheduling it to be considered at the next hearing on the TPR petition. You intend to again
seek a continuance if the client does not appear but need that “out” when the judge refuses to
again adjourn. No judge could possibly expect you to continue to represent this client under the
circumstances, right? What could possibly go wrong?

Guess again! Darrell K. holds that it is reversible error for a court to grant a motion to withdraw
even in the face of counsel’s assertions that counsel cannot provide competent representation.

- Competent Representation, the Nonappearing Client, and Default Judgments

The fact situation above is not atypical. In the worst-case scenario - as set forth above - the
parent, after having been ordered to reappear and applying for counsel through the SPD, never
' reappears; does not communicate with counsel; and, obviously, does not communicate his

http://www.wisbar.org/am/template.cfm?section=wisconsin_lawyer&templa... 4/20/2012



Wisconsin Lawyer August 2011: 'Catch 22' Ethical Dilemma for Defense ... Page 2 of 6

objectives for the litigation and other directions required by SCR 20:1.2. This scenario puts
defense counsel in a particularly difficult ethical quandary.

It is likely the county will make a motion for defauit for failure to appear and contest the petition,
often in conjunction with a motion to sanction the parent by default for violating the order to
appear (discussed below).5 Although the parent’s appearance and request for counsel would
intimate that the parent wishes to contest the petition, the client has not provided specific
direction in that regard or relating to substitution of judge or demand for a jury determination.
Hence, in the author’s view, it would be unethical under SCR 20:1.2 for the lawyer to contest the
petition for TPR on behalf of the client. However, if the lawyer does not contest the petition, she
or he might justifiably anticipate a complaint to the OLR or a later claim that the lawyer was
ineffective. Such a complaint, absent other considerations, would have no merit.6 But withdrawal,
in the author’s view, although both logical and ethically required, cannot be authorized.

In other instances, the client may reappear; consult with counsel and provide initial direction; and
then, in violation of the court order, fail to appear at subsequent hearings or appear for a
deposition or otherwise cooperate with discovery and fail to communicate with her lawyer or
provide even g TodicUrT of assistance n preparing a defense of the matter. In this scenario, the
county will probably bring a motion for default as a sanction for egregious or bad-faith violation of
the court’s order. The Wisconsin Supreme Court has affirmed the power of a circuit court to find a
parent in default in TPR proceedings for egregious or bad-faith violations of court orders,

including orders to appear in person for hearings.? :

The default sanction is authorized by Wis. Stat. section 804.12(2), but, as emphasized in Evelyn wc‘““ N

C.R., is appropriate only in instances of egregious or bad-faith violations of court orders. In this  Via\aVe~ £
scenario, because counsel is wholly incapable of providing competent representation to the client Y oed,

as to the default motion or as to the merits of the litigation, counsel is, again in the author’s view, . e feu, -
ethically obligated to withdraw.8 However, as noted, the Darrell K. court has now held that
allowing withdrawal violates the dictates of State v. Shirley E. and is reversible error. Hence,
defense lawyers are obligated to provide incompetent representation in violation of the Rules of LM’\ Can
Professional Conduct.

‘-ll (3‘”5‘3\'\» O

The Shirley E. Decision

Indigent, residing out of state, and prohibited from travelling out of state without permission of
corréctions authorities, Shirley E. repeatedly failed to appear personally for hearings on the TPR
petition despite court orders requiring her to do so. Her only actual appearance was by phone.
However, counsel that Shirley had secured through the SPD appeared on her behalf for all
hearings. Quite notably, Shirley had been in contact with the lawyer, who was adamant that she
could and should competently represent Shirley’s interest despite Shirley’s failure to personally
appear.

The circuit court granted the petitioner’'s motion for default as a sanction as a result of Shirley’s
failure to appear in person. In conjunction with the default finding, and over the repeated
objections of Shirley’s counsel, the circuit court discharged counsel and excluded her from the
grounds-phase “prove up”? and dispositional-phase hearing.10 Shirley’s parental rights were
terminated.

be found to have defaulted if the VIolation was egregious or in bad faith, Wis. Stat. section 48.23

requires that a parent appearing in an involuntary TPR proceeding “shall be represented by

counsel” absent a knowing and voluntary waiver. Shirley had appeared and did not waive
counsel: thus, the discharge of her lawyer violated her statutory right to be represented by

counsel, requiring reversal of the order.11

Circuit courts and all counsel must be aware that the supreme court seriously questioned the
propriety of the default sanction for failure to personally appear. It noted the absence of a finding
that the violation of the court order was egregious or in bad faith and pointed out that the circuit
court ordered the sanction the Tirst time the parent had failed to appear in person after having
been ordered to do so. The supreme court noted that the issue of the egregious nature of
Shirley’s conduct was not before it.12 Taking that cue, in Rock County DHS v. Daphnea W.,13 the
court of appeals reversed a termination order resulting from a default finding in which the circuit
court failed to find (and could not reasonably find) that the parent’s failure to appear was
egregious or in bad faith.

http://www.wisbar.org/am/template.cfm?section=wisconsin_lawyer&templa... 4/20/2012
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The Darrell K. Decision

In State v. Darrell K., the attorney attempted to withdraw, in contrast to Shirley E., in which the
court discharged the attorney.14

Darrell K. appeared for the first plea hearing and requested appointment of counsel. He appeared
with counsel at an adjourned plea hearing, denied the petition, and demanded a jury trial in the
grounds phase of the proceedings. He was ordered to appear in person for all subsequently
scheduled hearings, be on time, maintain contact with his lawyer, and comply with discovery
obligations.

Darrell failed to appear for the next two scheduled hearings, including a final pretrial hearing. His
counsel filed and notified Darrell of a motion to withdraw from the representation. Counsel’s
affidavit indicated that he had had no contact with Darrell despite sending five letters to him and
trying three times to contact him by phone (by the time of the hearing, counsel estimated, he
had attempted 10 telephone contacts). One week before trial, counsel indicated that he had been
unable to secure any trial preparation information, including the identity of witnesses, and was
incapable of competently representing the client’s interest,

After opining that Shirley E. was not controlling, the circuit court granted the motion to withdraw
and found Darrell in default for egregious violations of the court’s orders. The petitioner offered
prove-up testimony, and the court found Darrell to be unfit. The court then adjourned the matter
for a dispositional hearing. Darrell appeared; the dispositional hearing was adjourned and Darrell
was re-referred for appointment of counsel. New counsel filed a motion to vacate the default
judgment. Darrell failed to appear for the hearing on the motion to vacate, and the court denied
the motion. Darrell appeared with counsel and participated in the next scheduled dispositional
hearing. The court determined that termination and adoption served the child’s best interests and
terminated Darrell’s parental rights.

The court of appeals reversed. Without noting a distinction between discharge of counsel who
asserted a right and ability to represent the client’s interest despite the client’s absence from the
hearing and withdrawal of counsel who asserted that he was incapable of providing competent
representation of the client’s interest, the court stated: “[Tlhe [Shirley E.] court held that this
procedure violated a parent’s statutory right to representation by stating that ‘[a] [trial] court
[has] no power to bar the parent or parent’s counsel from participation at the fact-finding
stage.’”"15

The Ethical Quandary

As emphasized in Shirley E. and Darrell K., Wis. Stat. section 48.23(2) mandates that a parent
who appears in an involuntary termination proceeding be represented by counsel absent a
knowing and voluntary waiver. Specifically, the statute requires that “any parent 18 years old or
older who appears before the court (in an involuntary termination of parental rights proceeding)
shall be represented by counsel.”16

However, a lawyer is ethically obligated to provide competent representation, which includes
being adequately prepared for the representation.17 A lawyer must abide by the client’s decisions
concerning the objectives of representation and consult with the client as to the means by which
the objectives are to be pursued. In cases involving deprivation of liberty, the lawyer must
consult with and abide by the client’s decisions regarding the plea to be entered and the exercise
or waiver of the right to jury.i8 A lawyer who cannot provide competent representation is
obligated to withdraw from representation because continued representation would resuit in a
violation of the Rules of Professional Conduct.t®

Lawyers whose efforts to communicate with their clients have been unsuccessful and who have
no guidance from their client as to the objectives of representation, the identity and location of
necessary witnesses, and the like clearly are not capable of providing competent representation.
As noted, a particular ethical quandary arises when the client never appears with or
communicates with counsel because that client has not directed counsel whether to contest the
petition, demand a jury, or request substitution of judge, which are all decisions that the client
must make before the plea hearing concludes.20 In Darrell K., because of the client’s complete
lack of responsiveness to counsel’s communication attempts and the client’s nonappearance,
counsel was wholly unprepared to address pretrial and trial issues and provide competent
representation. Hence, in each scenario, an ethical duty to withdraw arises.21

http://www.wisbar.org/am/template.cfm?section=wisconsin_lawyer&templa... 4/20/2012
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Waiver/Forfeiture of Counsel by Conduct

Christopher Foley,
Marquette 1978, is a
Milwaukee County Circuit -
ourt judge.

The absolute language of the right-to-counsel statute
lies at the core of this quandary. Does the requirement
that the parent appear by counsel absent a knowing
and voluntary waiver require counsel to continue
representation in violation of the Rules of Professional
Conduct or the court to require continued
representation in the face of counsel’s assertion that he
or she cannot provide competent representation?

The Shirley E. court never confronted the withdrawal issue. Shirley E. implicitly rejected an
interpretation of “appears” as encompassing a continuing duty to appear personally (as is the
common_ order of the court) or by counsel capable of providing competent representation.22 One
can logically argue that a client who fails to maintain contact with his or her lawyer, fails to
appear for deposition, and repeatedly fails to personally appear for hearings, all in violation of the
court’s orders, triggering an obligation on the part of the lawyer to seek to withdraw, no longer
“appears” under the language of the statute.23

More important, the concept of waiver/forfeiture of the right to counsel by the client’s conduct
has long been recognized in Wisconsin:

“In such a situation, a waiver of counsel ... occurs, not by virtue of a defendant’s express verbal Al '_ A
consent to such procedure, but rather by operation of law because the defendant has deemed by me‘”‘ >‘{
his own actions that the case proceed accordingly.”24 i Comdian o

Justice Steinmetz noted in Cummings that continued representation may have resulted in a
violation of defense counsel’s ethical obligations.

The Cummings court emphasized that waiver/forfeiture of counsel can only occur in unusual
circumstances, most often involving a client’s manipulative and disruptive conduct amounting to a
deliberate choice to proceed without counsel. In such circumstances, motions for default as a
sanction and motions to withdraw as counsel are contingent on findings of egregious or bad-faith
violations of court orders to appear, maintain contact with counsel, and cooperate with the
discovery process, which are the substantial equivalent of manipulative and disruptive conduct.
Most courts in TPR litigation also forewarn litigants that default - the loss of the right to fight
against termination - can result from violations of the court order.25

It is worthy of mention that Cummings addressed the waiver/forfeiture of a constitutional right to
counsel as opposed to a statutory right to counsel, which attends termination proceedings.

Appellate courts in some states have embraced the waiver/forfeiture of counsel by conduct in TPR
cases. Noting that the parent’s lawyer could not “effectively or ethically represent” the respondent
parent in view of her lack of contact and failure to appear, the Washington appellate court
approved a trial court order allowing counsel to withdraw and resultant default of the respondent-
parent.26 In circumstances strikingly similar to those in Darrell K.,27 counsel was allowed to
withdraw due to a lack of contact, nonresponsiveness to communication from counsel, failure to
respond to a motion to withdraw and, ultimately, failure to appear for trial. Termination was
granted by default.?8 The Ohio Court of Appeals reached a similar result for similar reasons in
Inre C.H.29

Conclusion

Pending further guidance from the Wisconsin appellate courts, circuit courts and counsel for
nonappearing and noncommunicative respondent-parents will continue to struggle with the
inherent conflict between the mandate that the parent appear by counsel and the ethical duty to
withdraw when counsel is incapable of providing competent representation. In situations in which
clients do not appear or communicate, the attorney should seek an adjournment to continue to
attempt to communicate with and secure the appearance of the client. In conjunction with that
adjournment request, the attorney should argue that the noncompliant behavior does not warrant
the sanction of default. Circuit courts and all attorneys must be ever mindful of the sacred and
fundamental liberty interest at stake in TPR litigation and proceed with due regard to that
interest. Appellate courts appear to be highly sensitive - appropriately so ~ to any suggestion
that circuit courts are looking for short cuts in addressing issues of this magnitude.
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However, when those arguments fail and the court is satisfied that default is warranted based on
the client’s egregious or bad-faith violations of the court order, counsel is, in the author’s view,
duty bound to move to withdraw because counsel cannot competently represent the client.30
However, circuit courts, under current case law, should deny the motion. At that point, counsel
should make a record that the absence of communication and direction as to the client’s
objectives in the litigation leaves counsel with no ability to offer any valid input for or from the
client.31 Some counsel, faced with this ethical dilemma, have vigorously attacked the quality of
the petitioners’ proof through cross-examination - most often in regard to the reasonable efforts
of child welfare agencies to provide parents with court-mandated services to assist the parent in
meeting the conditions of safe return in continuing need of protection and services cases.
However, the suggestion that these efforts can or do rise to the level of “zealous [and]
competent” representation and “effective assistance”32 dumbs down the concept of competent
representation beyond any bounds of reason.

Until appellate courts either further address whether withdrawal is permitted when a lawyer is
incapable of competent representation or embrace the waiver of counsel through egregious or
bad-faith violations of court orders, circuit courts are obligated to require counsel to continue

representing the respondent-parent even though counsel is incapable of providing competent

representation as required by the Rules of Professional Conduct,
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final pretrial in Darrell K. In all other respects, the factual circumstances are strikingly similar.

28 In re Dependency of E.P., 149 P.3d 440 (Wash. Ct. App. 2006).

29 In re C.H., 834 N.W.2d 401 (Ohio Ct. App. 2005). These cases were cited by attorney Deanna
Weiss in the Legal Aid Society’s brief and petition for review in Darrell K.

30 Sherman v. Heiser, 85 Wis. 2d 246, 270 N.W.2d 397 (1978), mandates notice to the client of
the motion to withdraw.

31 As noted above, the Shirley E. court emphasized that counsel for the parent had a continuing
duty to represent the parent in both the grounds phase and the dispositional phase of the
proceedings.

32 Shirley E., 2006 WI 129, 99 37, 38, 298 Wis. 2d 1.
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DECISION NOTICE
DATED AND FILED This opinion is subject to further editing. If

published, the official version will appear in
the bound volume of the Official Reports.

October 19, 2010
A party may file with the Supreme Court a
A. John Voelker petition to review an adverse decision by the
Acting Clerk of Court of Appeals Court of Appeals. See WIS. STAT. § 808.10
and RULE 809.62.
Appeal No. 2010AP1910 Cir. Ct. No. 2009TP104
STATE OF WISCONSIN IN COURT OF APPEALS

DISTRICT I

IN RE THE TERMINATION OF PARENTAL RIGHTS TO MARQUISE L., A PERSON
UNDER THE AGE OF 18:
STATE OF WISCONSIN,
PETITIONER-RESPONDENT,
V.
DARRELL K.,

RESPONDENT-APPELLANT.

APPEAL from an order of the circuit court for Milwaukee County:
CHRISTOPHER R. FOLEY, Judge. Reversed and remanded.

91 KESSLER, J.! Darrell K. appeals from an order terminating his

parental rights to Marquise L. He argues that the trial court violated his right to

' This appeal is decided by one judge pursuant to WIS. STAT. § 752.31(2) (2007-08).
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counsel when it allowed trial counsel to withdraw and exit the courtroom, found
Darrell in default, and then proceeded to hear testimony supporting the termination

of Darrell’s parental rights while he was unrepresented. We agree.
BACKGROUND

12 Darrell K. is the biological father of Marquise L., born in September
2007. Marquise was born prematurely at twenty-four weeks and tested positive
for cocaine and barbiturates at birth. Marquise suffered, and continues to suffer,
from significant medical issues. He remained in the hospital for approximatelyb
four months following his birth. On January 2, 2008, Marquise was taken into
protective custody after the Bureau of Milwaukee Child Welfare received neglect
referrals pertaining to Marquise’s mother, Angela L.> After Marquise was
discharged from the hospital, he was placed in the foster home of Ralph G. and

Jennifer H.

93 On June 27, 2008, Darrell was determined to be the biological father
of Marquise through a paternity test. Though Darrell lived in Texas at the time of
Marquise’s birth, he was aware that Angela was pregnant and that the child was

possibly his. He returned to Wisconsin upon learning that Angela had given birth.

4 On April 21, 2009, the State filed a petition to terminate Darrell’s
parental rights. The petition alleged two grounds for termination: (1) continuing

CHIPS® pursuant to WIS. STAT. § 48.415(2)(a);* and (2) failure to assume parental

? The parental rights of Marquise’s mother, Angela L., were terminated at the same time
as Darrell’s rights. The termination of Angela L.’s rights is not the subject of this appeal.

3 CHIPS is an acronym for children in need of protection or services.

* All references to the Wisconsin Statutes are to the 2007-08 version unless otherwise
noted.
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responsibility pursuant to WIS. STAT. § 48.415(6). Darrell attended the initial
hearing, stated that he wanted to contest termination of his parental rights, and was
referred to the public defender’s office for an attorney. On July 20, 2009, Darrell
appeared with Attorney Nick Toman, who appeared for Darrell’s appointed
counsel, David Lang. A motion hearing date was set for September 21, 20009.
Darrell did not appear at that hearing, though Attorney Lang did. The State
indicated that it would seek default judgment if Darrell missed another court date.
Darrell did not appear at the grounds hearing held on October 14, 2009, and
Attorney Lang informed the court that he had filed a motion to withdraw as
counsel. Attorney Lang stated that he had been unable to have any contact with
Darrell, though he sent Darrell numerous letters and made multiple attempts at
phone contact. The trial court granted the motion to withdraw and allowed
Attorney Lang to leave. The court found Darrell in default for failing to appear
and then heard testimony from the ongoing case manager, Michelle Bachman,
who testified as to the grounds for terminating Darrell’s parental rights. The trial

court found that grounds existed for finding Darrell an unfit parent.

95 After determining that grounds existed for terminating Darrell’s
parental rights, the trial court set October 19, 2009, for the dispositional hearing.
Darrell attended this hearing without counsel and was again referred to the public
defender’s office. On Decémber 3, 2009, Darrell’s new counsel, Mary Mountin,
appeared in court for a motion to vacate the default judgment. Darrell did not

attend this hearing and the motion was denied. The dispositional hearing began on

° A CHIPS dispositional order was entered on April 18, 2008, pursuant to WIS. STAT.
§ 48.355. The order outlined a number of conditions Darrell was to meet in order to have
Marquise placed in his home.
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February 15, 2010 and concluded on March 26, 2010.° Darrell was present with
Attorney Mountin for all of the dispositional hearing dates and he testified at each
hearing. On March 29, 2010, the trial court issued a letter decision terminating

Darrell’s parental rights.” This appeal follows.

DISCUSSION

96 Atissue is whether the trial court violated Darrell’s statutory right to
counsel when it allowed fact-finding ‘to occur at the grounds phase of a
termination of parental rights proceeding without the presence of Darrell’s
counsel. Darrell asserts that because the trial court allowed his first appointed
attorney to withdraw prior to fact-finding, his right to counsel pursuant to WIS.
STAT. § 48.23(2) was denied. Both the State and the guardian ad litem argue that
because Darrell was represented by counsel at the dispositional hearings and had
the opportunity to testify, cross-examine witnesses and present evidence as to
grounds at those hearings, he was not effectively deprived of his right to counsel.
The State alternatively argues that if we find error, the error was harmless, as
Darrell had the opportunity to cure it by participating in the dispositional phase.
The guardian ad litem contends that Darrell waived his right to counsel at the
grounds phase by failing to appear and also that a per se rule requiring a parent’s
right to counsel at all phases in a fermination of parental rights case is
inappropriate since the trial court must balance the interest of the child with the

interests of the State and the parent. We disagree with both the State and the

S Attorney Mountin renewed the motion to vacate the default judgment at the
dispositional hearings, however, the motion was denied.

7 The merits of the trial court’s order terminating Darrell’s parental rights were not raised
in this appeal. '
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guardian ad litem and conclude that Darrell’s right to counsel was violated, the
error was not harmless and that the legislature, by statute, has already balanced the
rights of parents and their children in the context of involuntary termination

proceedings.
I. Darrell’s statutory right to counsel at the grounds phase.

7  Termination of parental rights proceedings consist of two phases.
The first phase, the grounds phase, is a fact-finding hearing held to “determine
whether grounds exist for the termination of parental rights.” WIS. STAT.
§ 48.424(1)(a). At this time, “‘[t]he petitioner must prove the allegations
[supporting grounds for termination] in the petition for termination by clear and
convincing evidence.”” See Evelyn C.R. v. Tykila S., 2001 WI 110, §22, 246 Wis.
2d 1, 629 N.W.2d 786 (citation omitted). At the grounds phase, “the parent’s
rights are paramount.” See id. If grounds exist to find the parent unfit, the trial
court advances to the dispositional phase. WIS. STAT. § 48.424(4). At the
dispositional phase, the trial court considers the best interest of the child and

makes a determination as to placement. Evelyn, 246 Wis. 2d, 423.

18 Because of the critical nature of termination proceedings, WIS. STAT.

§ 48.23(2) provides parents with a right to counsel. The statute states:

RiIGHTS TO COUNSEL. Whenever a child is the subject of a
proceeding involving a contested adoption or the
involuntary termination of parental rights, any parent under
18 years of age who appears before the court shall be
represented by counsel; but no such parent may waive
counsel. Except as provided in sub. (2g), a minor parent
petitioning for the voluntary termination of parental rights
shall be represented by a guardian ad litem. If a proceeding
involves a contested adoption or the involuntary
termination of parental rights, any parent 18 years old or
older who appears before the court shall be represented by
counsel; but the parent may waive counsel provided the
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court is satisfied such waiver is knowingly and voluntarily
made.

(Emphasis added).

19 The Wisconsin Supreme Court, in State v. Shirley E., 2006 WI 129,
298 Wis. 2d. 1, 724 N.W.2d 623, discussed at length the unequivocal statutbry
right of parents to counsel at termination proceedings. In Shirley E., the mother,
Shirley, failed to personally appear at her plea hearing because she resided in
Michigan and could not affbrd to travel to Wisconsin, though she was represented
by counsel at the bhearing. Id., 99-12. She appeared by phone at the next hearing
and was warned by the judge that she would be found in default if she did not
personally appear at the following court date. Id., q12. Shirley was found in
default at the following hearing for failing to appear personally. Id., §13. She
continued to miss court dates, though her attorney attended all of them and
indicated that she wanted to continue to represent Shirley as they had kept in
contact. Id., §915-17. Nonetheless, the trial court relieved counsel of her duties,
dismissed her from the courtroom, and held the grounds phase and dispositional

phase without Shirley or her attorney. Id., 417 n.8, §18.

910 The Wisconsin Supreme Court ruled that the trial court erred in
dismissing Shirley’s attorney and in finding Shirley in default when she was
unrepresented throughout the hearings. The court held “[t]he legislative goal of
securing a fair procedure is not served unless a parent is given the opportunity to
be heard in a meaningful time and in a meaningful manner.” Id., 949. The trial
court here, in noting that Attorney Lang was in an “impossible situation,” granted
his motion to withdraw and Attorney Lang left the courtroom. Darrell was found
in default and the trial court proceeded to hear only the State’s unchallenged

evidence before finding Darrell unfit. In Shirley E., the court held that this
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procedure violated a parent’s statutory right to representation by stating that “[a]
[trial] court [has] no power to bar the parent or parent’s counsel from participation

at the fact-finding stage.” See id., 141.
II. Waiver.

911  The guardian ad litem contends that Darrell waived his right to
counsel by failing to appear in court and by not cooperating with his counsel.
Shirley E. rejected the argument that non-cooperation and non-attendance can

constitute a waiver of counsel, stating: “If the legislature wanted the right to

counsel to be contingent upon a parent’s appearance in person, it could have
2

~ expressly stated s0.” Id., 944. Further, the statute is clear that parents over 18

years of age may waive this statutory right to counsel if it is a knowing and
voluntary waiver. Determination of whether a waiver is knowing or voluntary is

the responsibility of a trial court to determine by “careful questioning.” Id., §57.

912 It is clear from the record that Darrell never waived his right to
counsel. Darrell never stated that he wished to proceed without counsel. In fact,
after missing the grounds hearing, he appeared in court and was returned to the
public defender’s office for appointment of new counsel. There is nothing in the
record that supports a finding that Darrell ever knowingly or voluntarily waived

his right to counsel.

III. Representation at the dispositional phase as a cure of error at the
grounds phase.

913  Both the State and the guardian ad litem contend that Darrell was not
totally deprived of his right to counsel as he was represented at the dispositional
hearings and was able to testify as to grounds during the dispositional hearings.

While it is true that the factual findings made at the groimds phase were
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readdressed at the dispositional phase, the statute does not permit us to substitute
representation at one stage for representation at another. The statute addres_seé the
right to counsel during a/l termination proceédings, not separately at the individual
stages. Further, the language of the statute is mandatory. (“In statutory
construction, the use of the wofd ‘shall’ is usually construed as mandatory, while
the word ‘may’ is generally construed as permissive.” State v. McKenzie, 139
Wis. 2d 171, 176-77, 407 N.W.2d 274 (Ct. App. 1987)). Darrell’s right to counsel

at the grounds phase was mandatory, unless knowingly and voluntarily waived.

914 We cannot agree that Darrell’s representation at the dispositional
phase cured the error that occurred at the grounds phase. To accept the State’s
argument would essentially render Darrell’s lack of counsel at the grounds phase a
harmless error because counsel was later supplied. Our supreme court rejected
that alternative in Shirley E. when it held that the “denial of the statutory right to
counsel ... constitutes structural error.” Id., 963 (emphasis added). This error, the
court continued, is a “prejudicial error per se” and undermines the “fairness and
integrity of the judicial proceeding that the legislature has established for
termination proceedings.” [Id., 9163, 64. Therefore, a harmless error analysis is
inappropriate for evaluating whether a parent’s right to counsel was violated by a
lack of representation at one of the two critical stages in the termination

proceedings.

15 While it may strain the allocation of limited judicial resources to
conduct another grounds hearing at which Darrell is represented by counsel, the
statute and case law are clear: regardless of the difficult situation in which the
attorney was placed, Darrell was entitled to representation when the grounds
hearing took place. Although we are sympathetic to the issues counsel and trial

courts face when parents do not maintain contact with their counsel or when



(

No. 2010AP1910

parents fail to attend hearings, neither Shirley E. nor the statute permit
representation at one stage of an involuntarily termination proceeding to cure the

lack of representation at the other.
IV. The rights of Marquise.

916  Finally, the guardian ad litem argues that it is not in the child’s best
interest to stretch out this matter and, therefore, we must balance the best interest
of the child against the right of a parent to counsel at termination proceedings. We

disagree.

917  The entire Children’s Code is intended to promote the best interest
of a child. See WIS. STAT. § 48.01(1). One of those interests is the presumed
interest of the child to remain with his or her parents. See § 48.01(1)(a). Hence,
the statutory grounds which permit the parental bond to be legally destroyed
require proof of what many would consider appalling parental misconduct. See
WIS. STAT. § 48.415. Unless the parent(s) are afforded a fair and meaningful
opportunity to fully participate in the proceedings, with counsel, during the State’s
attempt to establish that misconduct, and to meaningfully challenge the State’s
assertions with the assistance of counsel, a child’s best interests in the broadest
sehse have not been truly protected. The existence of a two-step process in which
the first step focuses on both the parent’s conduct and the parent’s interest in
preserving parental bonds, while the second step focuses on the best interest of the
child as to physical placement, reflects the legislative determination that both steps
are separately necessary to promote the best interest of the child. Given the
significant familial interests at stake, the best interest of the child and a parent’s

right to counsel go hand-in-hand.
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18 We are cognizant that the placement planning for Marquise has been
delayed by this appeal and may be further delayed by the remand and necessary
hearing. However, we note that Attorney Mountin filed two motions to vacate the
default judgment. Had either of those motions been granted, much of the delay

which has occurred might well have been avoided.

119  We conclude that the trial court erred when it allowed fact-finding to
occur at the grounds phase of the termination of parental rights proceeding without
the presence of Darrell’s counsel. We reverse and remand for a new fact-finding

hearing.

By the Court.—Order reversed and remanded for further proceedings

consistent with this opinion.

This opinion will not be published. See WIS. STAT. RULE
809.23(1)(b)4.

10
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Analysis by the Legislative Reference Bureai

Under current law, in a proceeding invlving a contested adoption or an
involuntary termlna on of parental rights (TP R aff ‘

. .
& FO-COLINSE] D not.-appea als g.- on-as-erdered- »f
D5

This bill prov1des that a parenﬁwho has appeared before the juvenile court in
a contested adoption or involuntary TPR proceeding is considered to have waived his
or her right to counsel and to appear by counsel in the proceeding if the juvenile court
has ordered the parent to appear in person at any or all subsequent hearings in the
proceeding and the parent fails to appear in person as ordered without just cause.
The bill also provides that repeated failure by a parent to appear in person as ordered
by the juvenile court is presumed to be without just cause.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:
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but-ne-such-parent-may-waive-eounsel. Except as provided in sub. (2g), a minor

7 parent petitioning for the a voluntary termination of parental rights shall be

8 represented by a guardian ad litem. If

9 (b) In a proceeding invelves involving a contested adoption or the an
10 involuntary termination of parental rights, any parent 18-xears old @f: Sor-older

11 who appears before the court shall be represented by eounsel;butthe counsel, except
e

12 as follows: (A (\‘i x‘eu‘,a‘; C:S(* S BVE r)

parentmay waive counsel picewded if the court is satisfied sueh that the

m SR

B - —
14 waiver is knowingly and Voluntarﬂy made. \p N )X - \\mﬂ cwm(f Lﬂmg ban B

History: 1977 c. 354, 355, 447, 449; 1979 c. 300, 356, 1987 a, 27, a. 383; 1989 a. 31,
=377, 385, 395, 451, 491; 1995 a. 21,77; 1997 a. 292; 1999 g, 9, 149; 01 a. 103 2005 a. 3

gt Order, 151 Wis. 2d xxv (1989); 1989 a. 56, 107; 1991 0. 263 19938,
)4

, SECTION 2 48.23 (2) (b) 2 atutes is created to read:
- 2
&@ 48.23 (2) (b) parent is considered to have waived his or her right to
17 counsel and to appear by counsel if the court has ordered the parent to appear in
18 person at any or all subsequent hearings in the proceeding and the parent fails to
19 appear in person as ordered without just cause. Repeated failure by a parent to
20 appear in person as ordered is presumed to be without just cause.

SECTION 3. Initial apphcablhty
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(1) WAIVER BY PARENT OF RIGHT TO COUNSEL BY FAILURE TO APPEAR. This act first

applies to a parent who on the effective date of this subsection is ordered to appear
in person at a hearing in ajtermination of parental rights proceeding.

(END)
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2011 BILL

AN ACT to renumber and amend 48.23 (2); and to create 48.23 (2) (b) 2. and
48.23 (2) (b) 3. of the statutes; relating to: waiver of a parent’s right to counsel
in a contested adoption or an involuntary termination of parental rights
proceeding for failure to personally appear és ordered by the juvenile court

without just cause.

Analysis by the Legislative Reference Bureau

Under current law, in a proceeding involving a contested adoption or an
involuntary termination of parental rights (TPR), a parent who appears before the
court assigned to exercise jurisdiction under the Children’s Code (juvenile court)
must be represented by counsel, except that a parent 18 years of age or over may
waive counsel if the juvenile court is satisfied that the waiver is knowingly and
voluntarily made. Current law, however, does not permit a parent under 18 years
of age to waive counsel in a contested adoption or involuntary TPR proceeding.

This bill provides that a parent of any age who has appeared before the juvenile
court in a contested adoption or involuntary TPR proceeding is considered to have
waived his or her right to counsel and to appear by counsel in the proceeding if the
juvenile court has ordered the parent to appear in person at any or all subsequent
hearings in the proceeding and the parent fails to appear in person as ordered
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without just cause. The bill also provides that repeated failure by a parent to appear
in person as ordered by the juvenile court is presumed to be without just cause.

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SECTION 1. 48.23 (2) of the statutes is renumbered 48.23 (2) (a) and amended

to read:

48.23 (2) RIGHT OF PARENT TO COUNSEL. (a) Whenever-a-childisthe subjeet-of

Except as
provided in sub. (2g), a minor parent petitioning for the a voluntary termination of
parental rights shall be represented by a guardian ad litem. I

(b) In a proceeding invelves involving a contested adoption or the an

involuntary termination of parental rights, any parent 18-years—oldoer-older who

appears before the court shall be represented by ecunsel; but-the counsel, except as

follows:

1. A parent 18 years of age or over may waive counsel provided if the court is

satisfied sueh that the waiver is knowingly and voluntarily made.

SECTION 2. 48.23 (2) (b) 2. of the statutes is created to read:

48.23 (2) (b) 2. A parent under 18 years of age may not waive counsel.

SEcCTION 3. 48.23 (2) (b) 3. of the statutes is created to read:

48.23 (2) (b) 3. Notwithstanding subds. 1. and 2., a parent is considered to have
waived his or her right to counsel and to appear by counsel if the court has ordered
the parent tov appear in person at any or all subsequent hearings in the proceeding

and the pérent fails to appear in person as ordered without just cause. Repeated
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failure by a parent to appear in person as ordered is presumed to be without just
cause.

SECTION 4. Initial applicability.

(1) WAIVER BY PARENT OF RIGHT TO COUNSEL BY FAILURE TO APPEAR. This act first
applies to a parent who on the effective date of this subsection is ordered to appear
in person at a hearing in a contested adoption or an involuntary termination of
parental rights proceeding.

(END)



